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Programme

• Necessary conservation 
measures 
(Art. 6 (1) Directive 92/43/EEC)

• Compensatory measures 
(Art. 6 (4) Directive 92/43/EEC)

• Environmental Damage 
(Directive 2004/35/EC)
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Necessary conservation 
measures 

(Art. 6 (1) Directive 92/43/EEC)

Favourable conservation status

• For a natural habitat, it occurs when

‘its natural range and areas it covers within 
that range are stable or increasing
the specific structure and functions which are 
necessary for its long-term maintenance exist 
and are likely to continue to exist for the 
foreseeable future
the conservation status of its typical species 
is favourable’
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Favourable conservation status

• For a species, it occurs when:

‘the population dynamics data on the species 
concerned indicate that it is maintaining itself 
on a long-term basis as a viable component 
of its natural habitats
the natural range of the species is neither 
being reduced nor is likely to be reduced for 
the foreseeable future
there is, and will probably continue to be, a 
sufficiently large habitat to maintain its 
populations on a long-term basis’

Necessary conservation measures

Art. 6 (1) Habitats Directive

‘For special areas of conservation, Member 
States shall establish the necessary 
conservation measures involving, if need be, 
appropriate management plans specifically 
designed for the sites or integrated into other 
development plans, and appropriate statutory, 
administrative or contractual measures which  
correspond to the ecological requirements of 
the natural habitat types in Annex I and the 
species in Annex II present on the sites’
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Necessary conservation measures

Context:

• Conservation measures necessary to achieve the 
general aim of the directive -> Article 2(1): ‘The 
aim of this directive shall be to contribute 
towards ensuring biodiversity through the 
conservation of natural habitats and of wild 
fauna and flora in the European territory of the 
Member States to which the Treaty applies’.

• Result obligation

Necessary conservation measures

• Article 2(2), in particular, specifies the 
objective of the measures to be taken:
‘Measures taken ... shall be designed to maintain 
or to restore, at a favourable conservation 
status, natural habitats and species of wild 
fauna and flora of Community interest’

• These measures have, according to Article 
2(3), to ‘take account of economic, social and 
cultural requirements and regional and local 
characteristics’
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Necessary conservation measures

• Ecological requirements
favourable conservation status
identification is a responsibility of the Member 
States
scientific knowledge vs. lack of information
case by case vs. lessons learned

Necessary conservation measures

• Conservation measures
positive measures or no action required
choice between statutory, administrative or 
contractual measures, or even of the 
management plans, is left to the Member 
States (principle of subsidiarity), but
there is an obligation to respect the general 
objectives of the directive
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Necessary conservation measures

• The Netherlands:
management plans (in preparation), 
no possibility to enforce positive conservation 
measures, but
obligation of the landowner to tolerate 
measures taken by the government
contracts

• France and England
focus on voluntary management agreements, 
safety-net provisions

Compensatory measures

(Art. 6 (4) Directive 92/43/EEC)
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Compensatory measures

Art. 6(4) Habitats Directive

‘If, in spite of a negative assessment of the 
implications for the site and in the absence of 
alternative solutions, a plan or project must 
nevertheless be carried out for imperative 
reasons of overriding public interest, including 
those of a social or economic nature, the 
Member State shall take all compensatory 
measures necessary to ensure that the 
overall coherence of Natura 2000 is 
protected. It shall inform the Commission of 
the compensatory measures adopted (…)’

Compensatory measures

• Mitigation vs. Compensation

mitigation measures in the broader sense, 
which aim to minimise or even cancel the 
negative impacts on the site itself

compensatory measures sensu stricto: 
independent of the project, they are intended 
to compensate for the effects on a habitat 
affected negatively by the plan or project 
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Mitigation measures

• Mitigation measures are an integral part of 
the specifications of a plan or project. 

• They may be proposed by the plan or 
project proponent and/or required by the 
competent national authorities. 

• Examples: the dates and the timetable of 
implementation, the type of tools and 
operation to be carried out, the strictly 
inaccessible areas inside a site

• Mitigation measures limit the extent of 
compensatory measures 

• Mitigation -> no significant effects? -> no 
obligation to apply art. 6(4) !!

Mitigation: balancing effects I

• Natura 2000-site designated for several species
• A project may have negative effect one of the 

species (I) but at the same time measures are 
taken with a positive effect for another species

• An overall neutral or positive effect

I: negative effects
II: measures with 

positive effects
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Mitigation: balancing effects I

• Under the Habitats Directive it is not 
allowed to balance the effects of 
positive and negative measures for 
several protected species

• Measures with a positive effect on one 
species, does not alter the significance 
of effects caused by a project for other 
species. No mitigation, compensation is 
required

Mitigation: balancing effects II

• Negative effects in one part of the site, but 
measures with a positive effect on the same 
species are taken in another part of the site

• Mitigation or compensation?

I: negative effects
I: measures with a 

positive effect
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Mitigation: balancing effects II

• A project with multiple objectives:
for example measures against floods 
(negative effect) combined with nature 
development (positive effect)
measures are not interconnected, nature 
development has no relevance as a mitigation 
measure
negative effects of measures against floods 
have to be compensated

Mitigation: balancing effects II

• Several measures in a project with one 
overall objective

for example trenching a new waterway with 
negative effects for waterplants and 
dissturbance of bird species (negative effect), 
combined with filling up the old waterway 
that will then be out of use (positive effect for 
plants and birds)
interconnected measures 
mitigation? Not yet decided
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Mitigation: regional approach

• Three Natura 2000-sites, classified for the same  
species (migration)

• Significant negative effects (a), but a growing 
population in the other areas (b, c)

• An overall positive balance

a:I b:I

c:I

Mitigation: regional approach

• Example:
the Delta in one of the Dutch provincies
several neighbouring Natura 2000-sites
point of departure in the Directive: judge a 
site on its own merits
protected values in the Delta-sites are closely 
linked
solution: designate several areas as one 
Natura 2000-site, or regional goals in the 
designation of separate areas
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Mitigation: regional approach

• Regional goals as a reference for 
significance and mitigation?

• No certainty, no jurisprudence
• Arguments in favour: Overall protection 

of the same species, areas are 
interconnected

Mitigation: habitat banking

• A Natura 2000-site designated for the protection 
of species I

• preventive action: improvement of a) for species 
I, or measures in b) to make sure no significant 
effects for species I occur in future

a:I

b
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Compensatory measures

• Additional measures: Measures required for 
the ‘normal’ implementation of the 
‘Habitats’ or ‘Birds’ directives cannot be 
considered compensatory for a damaging 
project

• Examples: improving the biological value of 
an area, re-creation of a habitat

• The result has normally to be operational at 
the time when the damage is effective on 
the site concerned with the project unless it 
can be proved that this simultaneity is not 
necessary to ensure the contribution of this 
site to the Natura 2000 network

Compensatory measures

• Practical issues
differing opinions among experts about 
measures to be taken
availability of suitable areas to compensate
compensation measures operation before 
negative effects occur
measuring the success of compensation 
the impact of natural fluctuations 
capacity of species to adapt to new 
surroundings
(im)possibility to provide for measures that 
safeguard maintainance of natural values
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Compensatory measures

Example I

• Mainport Rotterdam
expansion of the Port of Rotterdam
land reclamation (2500 hectare) and sand 
extraction in the North Sea
compensation: construction of dune area 
(100 ha), nature reserve in the North Sea 
(31.250 ha), and some smaller measures
positive advise European Commission

Compensatory measures

Example II

• Expansion of Karlsruhe/Baden-Baden 
Airport

a.o. renovation of runway and taxiways, 
building of new aprons, construction of 
buildings
compensation: a.o. restoration (following 
temporary intrusions), planting of new areas, 
new areas, upgrading of areas, creation of 
stepping-stones biotopes
positive advise European Commission
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Environmental Damage 

(Directive 2004/35/EC)

Environmental damage

• Damage (caused after 30 april 2007)
a measurable adverse change in a natural 
resource or measurable impairment of a 
natural resource service which may occur 
directly or indirectly

• Includes damage by air borne elements
• Does not include pollution of a diffuse 

character where there is no causal link 
between damage and activities of an 
operator (other exceptions art. 4)
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Environmental damage

• Damage to ‘protected species and 
natural habitats’:

any damage that has significant adverse 
effects on reaching or maintaining the 
favourable conservation status of such 
habitats and species 

• Protected species and natural habitats: 
scope (art. 2(3))

all areas containing habitats and species (not 
only SPA and SAC). Directive is broadening 
the scope of Art. 6(2) Habitats Directive

Environmental damage

• Does not include
previously identified adverse effects 
resulting from an act by an operator 
expressly authorised by relevant 
authorities (art. 6 (3) en (4) and art. 16 
Habitats Directive and art. 9 Birds Directive 
or provisions of national law)
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Environmental damage

• Outline
unowned (res nullius and res communis) and 
(privately, with public value) owned natural 
resources
polluter pays: operator (preventive and 
remedial action, recovery of costs) -> 
prevention 
burden of proof on public authorities
annex III (strict liability), other (fault-based)

Environmental damage

• Relevance of the Directive
illegal acts
incidents
adverse effects not previously identified
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Environmental damage

• Points of interest

information about baseline condition required 
(Annex I), 

often not available esp. outside protected sites
natural fluctuations (not in Habitats Directive!)
capacity to recover ‘within a short time’

burden of proof on public authorities
natural fluctuations (not considered to be 
significant damage)? 
difficult in case of migratory species




































































































