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Roadmap

m Environmental Law Principles relevant to
Additional Tools for Nature Protection

m Water Policy
— Water Framework Directive

— Marine Strategy
m Fisheries Policy
m Common Agricultural Policy




Roadmap (con’d)

Environmental Liability Directive
= History of Directive
m  Key Features of EU Directive
Perceived gaps
Scope
Liability Rules
Environmental Damage

m  Conclusions

EU Environmental LLaw
Principles




Environmental LL.aw Principles

EC Treaty

m Sustainable development
m Polluters pays principle
m Prevention principle

m Precautionary principle

m Integration principle
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Water Policy




Water Policy

m Water Framework Directive

— Entered into force in 2000; transposition required by
2003

— Covers all waters, including surface waters (rivers,
lakes, coastal waters) and groundwater

— Aims to achieve sustainable water management

— Sets objectives to ensure that all waters meet “good
status” by December 2015

— Requires cross-border cooperation between countries
and other parties

Water Policy

m Water Framework Directive

— Allows participation of NGOs and local
authorities in water management activities

— Aims to control and reduce pollution from all
sources including agriculture, industrial
activity, and urban areas (integration)

— Requires by 2010 water pricing policies to
protect water and ensure that the polluter pays,
subject to social obligation of state
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Water Policy

m Water Framework Directive

— Requires for cross-border rivers (e.g. Elbe,
Rhine, common River Basin Management
Plan

— 2003: identification of River basin districts and
authorities

— 2004: characterization of river basin, pressures,
impact and economic analysis

— December 2008: publication of first River
Basin Management Plans and plan of measures
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Water Policy

m WED embodies combined approach of
emission limit values and quality
standards

m May 2001: Member States and Commission
agreed Common Implementation Strategy

m Common Implementation Strategy is
instrument for developing for guidelines on
range of technical issues
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Water Policy

m Under WED, water quality must be
protected in terms of
— Protection of aquatic ecology

— Specific protection of unique and valuable
habitats (wetlands)

— Protection of drinking water resources
— Protection of bathing water

Water Policy

m WED regime for surface waters:

— “Good ecological status:” general requirement for
ecological protection

» Defined with reference to biological community,
hydrological characteristics and chemical characteristics

» No absolute standard for biological quality; controls may
allow only slight departure from biological quality to be
expected in condition of minimal anthropogenic impact

— “Good chemical status:” general minimum chemical
standard

» Defined as compliance with all EU quality standards for
chemicals (to be renewed and expanded)
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Water Policy

m WFD regime for surface waters:

— Other uses (drinking water, bathing water) require
designation of special protection zones

— More stringent requirements apply in such protection
zones

— Flood protection and drinking water supply may
allow derogation if mitigation measures are taken

— Navigation and power generation may qualify for
derogation if conditions are met (alternatives are
technically impossible, prohibitively expensive or
produce worse environmental result)

Water Policy

m WFD regime for groundwater:
— Chemical status: presumption is “no pollution”

— Existing EU standards for nitrates, pesticides and
biocides must be respected

— Precautionary approach:
» Prohibition on direct discharges;
» Groundwater monitoring for indirect discharges; and

» Obligation to reverse any anthopogenically induced upward
trend




Water Policy

m Groundwater protection

— Protection of quantitative status, as there 1s
only certain amount of recharge into
groundwater each year

— Only portion of recharge that is not needed
for ecology may be extracted for other
purposes (sustainability)

— Integrated management of groundwater and
surface water

Water Policy

m WED is aimed at coordination of
measures under other legislation, including
Urban Waste Water Treatment Directive,
Nitrates Directive, IPPC Directive

— Objective is to ensure WFD quality standards

and River Basin Management plan’s objectives
are met

— Additional measures under other legislation
may be required




Water Policy

m “Combined approach:”
— Controls at source and controls of water quality

— Source: WED requires that, as part of basic measures in
river basin, all existing technology-driven source-
based controls must be implemented

— Framework for developing further controls, including
developing list of priority substances based on risk

— Source side: if measures do not achieve good quality,
additional measures are required

Water Policy

m Marine Protection Strategy (“Thematic
Strategy on the protection and Conservation
of the Marine Environment™)

— Aims to achieve good environmental status
by 2021

— Protect resource base upon which marine-
related economic and social activities depend

— Environmental pillar of future marine policy




Water Policy

= Marine Protection Strategy

— Will establish European Marine Regions on basis of
geographical and environmental criteria

— Member states in same Marine Region must cooperate
to develop marine strategies

— Marine strategies must contain (i) detailed assessment
of state of environment, (ii) definition of “good
environmental status” and (iii) clear environmental
targets and monitoring programs

Water Policy

m Marine Protection Strategy:

— Member State to draw up program of cost-
effective measures
» Impact assessments and cost-benefit analysis
required before introduction of new measure

» If member State cannot achieve environmental
target, special areas and situations will be
identified for specific measures

» Aimed to supplement WED’s programs




Fisheries Policy

Fisheries Policy

m Common Fisheries Policy (CFP) is
instrument for management and control of
fisheries and aquaculture

— Interdependency of fish resources (marine
environment, level of fishing, etc.)

— Aim is exploitation of living aquatic resources
that provides sustainable economic,
environmental and social conditions




Fisheries Policy

m CFP takes “precautionary approach”
— Measures designed to protect and conserve living
aquatic resources
— Provide for their sustainable exploitation

— Minimize impact of fishing activities on marine
environments

— Aims to create progressively “eco-system based
approach to fisheries management”

» But also efficient fishing, competitive industry, providing fair
standard of living, and reflecting consumer interests

Fisheries Policy

m Common measures agreed in the context of CFP

— Conservation and limitation of environmental
impact of fishing

» Protecting fish by limiting catch and allowing young fish to
reproduce (minimum fish size)

» “Total allowable catch” is set based on scientific data and
then allocate to member states (national quota)

» Multi-annual recovery plans for stocks outside safe
biological limits

» Multi-annual management plans for other stocks

» Technical measures (more selective fishing gear, nets with
larges meshes, etc.)

» Better enforcement (special log books for catches and
landings)
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Common Agricultural
Policy

Common Agricultural Policy

m CAP Reform 2003 introduced “single farm
payment” (SEP) independent of production
(decoupling)

— To eliminate incentives for over-production

— Intended to give EU farmers freedom to produce what
consumers want

— Majority of subsidies will be paid independently of
volume of production

— Limited coupled elements may be maintained to
avoid abandonment of production (animal premia for
beef and sheep)




Common Agricultural Policy

m Singe Farm Payment is linked to respect
of environmental, food safety and animal
welfare standards

— By reducing direct payments to bigger farms,
money becomes available to farmers for

environmental quality and animal welfare
programs

— Entered into force in 2005, subject to possible
extension until 2007 at the latest
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Environmental Liability
Directive




PART 1

History of Environmental
Liability Directive

History of EU Environmental
[L1ability Directive

— 1989: Proposal for Directive dealing only
with liability for damages caused by waste
» quickly abandoned
» Commission started to examine broader liability
regime covering environmental damages
— 1993: Council of Europe Convention

— 1993: Green Paper on Remedying
Environmental Damage

» presents some of the broad concepts on which an EC
liability regime could be built and provoked
discussion on a future EC liability regime
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History of EU Environmental
Liability Divective (2)

— 1993-1997: Commission explored the idea of
the EC joining the 1993 Council of Europe
Lugano Convention

» this approach was rejected

— November 1997: Commission working paper
on environmental liability

» brief outline of the Commission’s thinking at
that point of time

» ambitious liability regime
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History of EU Environmental
Liability Directive (3)

— February 2000: Commission White
Paper on environmental liability

ycompared to working paper, the White
Paper is somewhat less ambitious
»leaves many issues open for further
debate
—July 2001: Commission Working
Paper




History of EU Environmental
Liability Divective (4)

— January 2002: Proposal for a Directive Proposal
for a Directive of the European Parliament and of
the Council on environmental liability with regard
to the prevention and remedying of environmental
damage

- Explanatory Memorandum, pages 2-31
- Impact Assessment Form, pages 55-65
- Administrative, rather than civil, law regime

— February 2003: Directive agreed following

conciliation

PART 2

Key Features of EU Directive




Key Eeatures of EU Directive

m Perceived Gaps and Problems

m Nature and Scope

m Strict and Fault Liability

m Key Liability Provisions

m Exceptions and Defenses

m Multi-party Causation

m Restoration of Natural Resource Damage
m Action Rights

Perceived gaps in national
environmental liability law

m Biodiversity Damage is not or
insufficiently covered by national liability
regimes
— Many Member States have no regime in place

(the loss lies where it falls)

— Even German Umwelthaftungsgesetz does not
cover damage to publicly owned or unowned
natural resources




Perceived gaps in national
environmental liability law (2)

m Restoration of damage to public or
unowned natural resources is not
adequate

— Some projects paid out of public funds;
inconsistent with polluter pays principle

— Directive to ensure means are "socially
efficient"

— Directive to encourage “efficient prevention”

Perceived gaps in national
environmental liability law (3)

m Soil and groundwater contamination
is not consistently addressed

— Two Member States have no regime at all

— Where there are regimes, these are not
consistently effective in ensuring
remediation, in particular in respect of
"orphan sites"

— Regimes diverge, no level playing field
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Perceived gaps in national
environmental liability law (4)
m Operators could exploit

differences between Member
State regimes

—Spin-off risky operations

—Move offices to exploit loopholes

Nature and Scope

m Applies to “Occupational Activities”
m Imposes Liability on “Operator”

— Defined in terms of “control”

m Prospective only; Member states to deal with
historic damage
— Emissions or event before implementation date

— Emission or event subsequent to implementation date
deriving from specific activity finished before that date

— Emission or event 30 years or more ago
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Nature and Scope (2)

m Administrative Law Regime

— Does not give private parties right of
compensation

— Does not affect rights of compensation for
traditional damage (property, personal injury,
economic loss)

m Minimum Regime

— More stringent national law allowed

Nature and Scope (3)

m Strict Operator Liability

— Activities listed in Annex III — that is, in effect,
those regulated by EU environmental law (e.g. any
activity involving dangerous substance or GMO or
requiring permit or authorization)

— For (1) biodiversity/natural resource damage
(Natura 2000/national), (2) water pollution, and (3)
contaminated sites

— Including such damage caused by “airborne
elements”




Nature and Scope (4)

= Annex III purports to cover activities
representing risk
— However, triggers are use of particular

substances or technology (biotechnology),
size, emission, etc.

— Any use of dangerous substance is covered
including de minimis use

— Regime is not limited to aspect that makes
activity “dangerous”
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Nature and Scope (5)

m Fault liability for operator of non-
listed activity for natural resource
damage

— Not including water pollution or soil
contamination

— Not for non-occupational activities




Nature and Scope (6)

Activity Type of Scope Threshold
Liability
Listed Strict NRD Serious
Activities Water

(Annex I) pollution
Land damage

Non-listed NRD Serious
Activities

Subject Matter Scope

m Applies to privately owned property and to
any property if protected species is present

— Government displaces owner

m Creates incentive to avoid that protected
species can enter private property
— “Scorched” earth strategy

m Member States may prevent “double
recovery”’




Operator Definition

m Channels liability
m Focuses on “control” of activity, but includes also
authorization holder and notifier

— However, authorization holder and notifier do not
necessarily “direct”

— Parent corporation may be exposed; provides
disincentives for parent-directed environmental
management

— Managers are also exposed; indemnification?

[Damage Defimition

m Covers both physical and functional (“service”
damage

— Intangible harm raises difficult causation issues and is hard
to quantify

m “Adverse” change is key
— [s forest fire adverse change?
m “Indirect” damage is covered
— Completely open-ended: cascade effects

m Separate, complicated definitions for biodiversity,
water, and land damage




Key “LLiability” Provisions — The
Polluter Pays

m Administrative scheme with
injunctive powers
— backed up by government cleanup
— followed by cost-recovery court actions

Key “Liability” Provisions — The
Polluter Pays (2)

— In case of “imminent threat,” operator
must
» Take preventive measures; and
» Inform, as appropriate, authorities.
— Authority may require operator to take
additional measures, or, as a last resort,
itself take measures




Key “LLiability” Provisions — The
Polluter Pays (3)

— In case of environmental damage, operator
must
» Inform authorities;

» Take steps to contain or remove
contaminants; and

» Take remedial measures.
— Authority may require operator to take
additional measures, or, as a last resort,
itself take measures
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Exceptions and Defenses

m Listed international conventions (oil
pollution, etc., see Annex V)

m Nuclear risks covered by Euratom or
international conventions (Annex V)

m National defense and activities to
protect against natural disasters




Exceptions and Defenses (2)

m Diffuse pollution

— “Only where it 1s possible to establish a
causal link between the damage and the
activities of individual operators”

m Armed conflict

m Natural phenomenon of exceptional
character

Exceptions and Defenses (3)

m Biodiversity damage expressly authorized
under Habitats Directive

m Permit compliance and “state of the art”
(emissions or activities operator proves
were not likely to cause damage according
to the state of scientific and technical
knowledge at the time) are not defenses




Exceptions and Defenses (4)

m However, Member States may “allow
operator not to bear the cost of remedial
action” if he proves he was not at fault and
damage was caused by permitted or state of
the art activity

m Act by third party
— Despite “appropriate safety measures”
m Compliance with compulsory order

Multiple Party Causation

m Governed by national law

m “Apportionment of liability
between producer and user of a
product”

m Operator definition may effectively
create joint and several liability
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Restoration of Natural Resource
and Water Damage

— Only designated habitats (Natura 2000)
and national law

— In principle, return to “baseline condition™

— Remediation involves
m Primary remediation (“baseline’)

m Complimentary remediation (if no full restoration
occurs)

m Compensatory remediation (interim losses, not

financial compensation to public)
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Restoration of Natural Resource
and Water Damage (2)

— Authorities must evaluate
“reasonable remedial options™,
including “natural recovery”

—[f primary restoration is
incomplete, complementary
restoration must be undertaken




Restoration of Natural Resource
and Water Damage (3)

—Complementary and compensatory.
restoration:

mResource-to-resource or service-to-
service equivalence approaches

m[f impossible, authorities may
prescribe valuation technique (e.g.
monetary, CVM?)
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Restoration of Natural Resource
and Water Damage (4)

m Criteria for choice of restoration option
— Effect on public health and safety
— Cost of implementing option
— Likelihood of success

— Extent of prevention of future and collateral
damage

— Benefits to natural resource
— Timing




Restoration of Natural Resource
and Water Damage (5)

= Authority may decide that no “further
remedial measures should be taken™ if:

— Remediation has eliminated significant
risk; and

— Cost of measures are disproportional to
environmental benefits obtained.

Soil Remediation

m Measures must, as a minimum,
eliminate significant risk to human
health, taking account of “current use
or approved future use”

m Risk assessment is required

m Natural recovery must be considered




Action Rights

m Affected persons and interested parties, “in any
case the persons on whose land remedial measures
would be taken,” have right to be heard

m Affected persons and interested parties, including
NGO’s, have the right to request that action be
taken by competent authorities in relation to
environmental damage or imminent threat thereof

— No right for operator, no right to request no action

— Member State law to define “sufficient interest” and
“impairment of right”

Action Rights (2)

m Member States may exempt “imminent
threat” from this regime

m [nterested parties and NGO’s may seek
judicial review
— Procedural and substantive legality

— Decisions, acts, or failures to act of
authorities




Financial Security

m Member states must encourage development of
financial security instruments and markets, including
financial mechanisms in case of insolvency

The Commission must, 8 years after entry into force, report on
market conditions and may recommend mandatory financial
security

Way to ensure availability of funds

Way to deal with thin capitalization and strategic use of corporate
shield

Alternative to veil piercing

m National law may go beyond directive’s provisions and
adopt more stringent rules
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Time and Monetary [Limitations

m Cost recovery within S years of
— Completion of measures or
— Identification of liable person

m No claims if more than 30 years have passed
since event causing damage

m No monetary limitations (“caps’)

— According to Commission, caps would “often be too
low”




PART 3

Conclusions

Conclusions (1)

m Directive will have most significant
impact with respect to natural
resource damage (Natura 2000) and
water pollution

m Member States have much discretion
on important issues such as multi-
party causation and defenses




Conclusions (2)

m Many Unresolved Issues

— Relation with existing administrative and
liability regimes

— What is and is not environmental damage?
— In which situations is restoration desirable?
— How should restoration measures be chosen?
— Strict v. fault liability
— Permit and state of the art defenses
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Conclusions (3)

Major open question:

mWhat will be the ""real
world" effects of the new
regime for Natura 2000
resources?
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